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I. Health and Life 

One could be lost in the debate of what is a right in the United States.  The terms constitutional, 

unalienable, liberty rights, negative constitution, entitlement, natural rights, and so forth, could be 

stretched to mean something different to everyone.  If one asks a room full of people: “do 

Americans have a right to healthcare in the U.S. just like citizens of other countries have a right to 

universal healthcare in their countries?”, the room will explode into debate, with some pulling to 

protect their best financial interests and others advocating for patients, further dividing the mix 

between administrators and clinicians.  This is to be expected when a country's healthcare system 

continues to transition into a business model based on corporate and marketing theories and 

principles.   

Some claim the right to "life" outlined in the Constitution does not equate to a constitutional right 

to healthcare in the U.S.1  However, without health, there is no life, and no other guaranteed right 

matters.  Perhaps, we are asking the wrong question.  The question we should be asking is: do 

Americans have a right to be protected from wrongful death?  

II. Healthcare costs in the U.S. and recommendations in 2007 and 2017 by the 

Congressional Budget Office to reduce healthcare costs  

There are various U.S. and international organizations tracking issues, such as healthcare spending 

in the U.S., how U.S. healthcare spending compares to healthcare spending in other relatively 

wealthy democracies and what is projected in the future for the U.S. economy.  A 2007 study by 

the Congressional Budget Office (CBO) concluded that without changes to federal law, total 

spending on healthcare would rise from 16% of gross domestic product (GDP) in 2007 to 25% in 

2025, 37% in 2050 and 49% in 2082.2  Despite this relatively high level of spending on healthcare, 

the U.S. does not appear to achieve substantially better health benchmarks when compared to other 

developed countries.3 Evidence exists that more expensive care does not always mean higher-

quality care.4 

The CBO's message in this study was a call for changes to the laws as these projections for future 

healthcare spending indicate unsustainability.5  This projected spending has the U.S. federal budget 

on a path to debt accumulation that will cause substantial harm to the economy.6  Medicare and 

Medicaid are projected to bankrupt the U.S. government in less than a decade.7  Most of the 

projected spending, other than debt interest payments, will be in the form of spending on Medicare, 

Medicaid and Social Security.8 Some have predicted that if entitlements are not reformed, future 

                                                           
1 Article:  State Constitutionalism and the Right to Healthcare, 12 U. Pa. J. Const. L. 1325 
2 https://www.cbo.gov/sites/default/files/110th-congress-2007-2008/reports/11-13-lt-health.pdf 
3The Commonwealth Fund, Mirror, Mirror 2017: International Comparison Reflects Flaws and Opportunities for Better U.S. 
Healthcare. By Eric C Schneider, Dana O. Sarnak, David Squires, Arnav Shah, and Michelle M. Doty, available at 
http://www.commonwealthfund.org/interactives/2017/july/mirror-mirror  
4 https://www.cbo.gov/sites/default/files/110th-congress-2007-2008/reports/11-13-lt-health.pdf 
5 Id. 
6 Congressional Record 155, no. 107 (July 16, 2009): S7606–S7619, available at 
https://www.congress.gov/crec/2009/07/16/CREC-2009-07-16.pdf 
7 Khan F. Article: Towards Achieving Lasting Healthcare Reform: Rethinking the American Social Contract. Annals of Health Law, 
2010: 19  
8 Congressional Record 155, no. 107 (July 16, 2009): S7606–S7619, available at 
https://www.congress.gov/crec/2009/07/16/CREC-2009-07-16.pdf 

https://advance.lexis.com/api/document/collection/analytical-materials/id/51DV-SN10-02BM-Y0JM-00000-00?cite=12%20U.%20Pa.%20J.%20Const.%20L.%201325&context=1000516
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generations will have to pay punitive tax rates that will end liberty as we have known it, thereby 

hindering our prosperity.9 “We have seen countries like Greece, that once felt their government 

was "too big to fail," experience disruptive austerity and sudden drops in living standards.” 10  

 Consistently increasing spending that outpaces revenues creates a budget deficit that:  

 reduces national savings 

 forces the federal government to borrow at higher interest rates 

 hinders domestic investment that, in turn, depresses income growth 

 forces higher taxes as a possible alternative to create revenue to pay for the federal 

debt, which, in turn, forces further slowdown of economic development 11  

The effects of rising healthcare costs are not limited to public programs; unbridled healthcare cost 

increases can also limit the growth of cash earnings for workers with employee-based coverage, 

and make individual private coverage prohibitively expensive.12   

In 2007, analysts proposed focusing on cutting wasteful spending, such as reducing payments to 

the Medicare Advantage Programs, administered by private for-profit health insurance companies, 

as a fundamental change rather than simply reallocating spending among different sectors of the 

economy.13 Medicare Advantage Programs are estimated to have a 12% higher cost than the cost 

of enrolling beneficiaries in the traditional fee-for-service component of Medicare where providers 

are paid directly.14 In 2017, three years after the implementation of the Affordable Care Act 

(ACA), the CBO addressed the federal debt again. On the first of each month, the federal 

government pays $24 billion to administer Medicare Advantage and Medicare Part D plans.15 

(EXHIBIT 1) 

In 2017, the CBO, once again, called for reform in federal laws to address the rising federal budget 

deficit because the nation's spending growth continued to outpace growth in revenues.16   Analysts 

also agreed that the most important factor driving the long-term growth of healthcare costs was 

the emergence, adoption and widespread diffusion of new medical technologies and services that 

increase demand.17  Aging of the population is another factor in increased healthcare costs. 

However, without reforming the current financing structure of healthcare in the U.S., any attempts 

to reform the U.S. healthcare system in general will continue to be ineffective.  

The Centers for Medicare and Medicaid Services (CMS) and the Office of the Actuary National 

Health Statistics 2016 report on National Health Expenditure shows the U.S. spent $3.3 trillion 

                                                           
9 Saving The American Dream: The Heritage Plan to Fix The Debt, Cut Spending, and Restore Prosperity, May 10, 2011, State 
News Service 
10 Id. 
11 Id. 
12 Healthcare Spending CQ Congressional Testimony, Peter Orszag, Director Congressional Budget Office, January 31, 2008 
13 Congressional Budget Office, The Long Term Outlook for Healthcare Spending, November 2007, available at 
https://www.cbo.gov/sites/default/files/110th-congress-2007-2008/reports/11-13-lt-health.pdf 
14 Id 
15 Congressional Budget Office, Federal Debt and the Statutory Limit, November 2017, available at 
https://www.cbo.gov/system/files?file=115th-congress-2017-2018/reports/53336-debtlimit.pdf 
16 Id. 
17 Healthcare Spending CQ Congressional Testimony, Peter Orszag, Director Congressional Budget Office, January 31, 2008 

https://www.cbo.gov/system/files?file=115th-congress-2017-2018/reports/53336-debtlimit.pdf
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($10,348 per person) for 2016.18  The share of GDP devoted to health was 17.9% in 2016—up 

from a 17.7% share in 2015.19 The years 2015 and 2016 reflect the implementation of the ACA.  

This is a major increase from the year 2000 when the GDP devoted to healthcare was 13.3%, or 

$4,855 per person,20 and access to health insurance was affordable for both employers and 

employees.21  The major healthcare programs’, primarily Medicare, spending continues rising as 

a share of U.S. GDP.22 The CBO projects that federal debt held by the public would amount to 74 

% of GDP over the next several years—more than twice what it was at the end of 2007 and more 

than in any previous year since 1950.23 The U.S. national debt was 5.7 trillion in the year 2000, 

21.5 trillion by 201824 and is projected to continue increasing. 

Despite the CBO’s recommendations and projections, CMS predicted that healthcare spending 

would increase at an accelerated pace beginning in 2018, mainly because of higher spending on 

Medicaid and Medicare, and projected faster growth in medical prices compare to recent historical 

lows.25   In 2016, the U.S. already spent twice as much on healthcare ($10,348 per person) than the 

average spent by other comparable wealthy nations similar in size ($5,169 per person), and 31% 

higher than Switzerland, the next highest per capita spender ($7,919 per person).26  The federal 

government borrows 40 cents of every dollar it spends.27 Further, the U.S. population continues to 

grow, from approximately 308 million in the 201028 to roughly 321 million in 2017.29 

While the U.S. has similar public healthcare spending as other comparable nations, by 2017, U.S.  

private sector spending on healthcare was triple that of other countries’ private sector healthcare 

spending.30 U.S. private sector healthcare spending is 8.8% of GDP, compared to 2.7% on average 

in other similar countries.31  These numbers affirm the CBO's 2008 warning that employee-base 

coverage and individual private coverage will become prohibitively expensive.32    

III. Healthcare in the 1980s and 1990s: America’s traditional Model of Care  

                                                           
18 Office of the Actuary National Health Statistics Group, National Healthcare Spending in 2016, available at 
https://www.cms.gov 
19 Id. 
20 Id. 
21 Sara R. Collins, Munira Z. Gunja, and Michelle M. Doty, How Well Does Insurance Coverage Protect Consumers from Health 
Care Costs?  Findings from the Commonwealth Fund Biennial Health Insurance survey, 2016, October 18, 2017 
22 Healthcare Spending Today and in the Future: Impact on Federal Deficit and Debt, March 30, 2017, available at 
www.cbo.gov/publication/52480 
23 Congressional Budget Office, Updated Budget Projections: 2015-2025 (CBO, March 2015) 
24 https://treasurydirect.gov/govt/reports/pd/histdebt/histdebt_histo5.htm 
25 The Centers for Medicare and Medicaid Services, Press release: 2016-2025 Projections of National Health Expenditures Data 
Released Feb 15, 2017, available at https://www.cms.gov/newsroom/press-release/2016-2025-projection-national-health-
expenditures-data-release 
26 Bradley Sawyer and Cynthia Cox, How does health spending in the U.S. compares to other countries, Feb 13, 2018, available 
at https://www.healthsystemtracker.org/chart-collection/health-spending-u-s-compare-countries/#item-start 
27 Saving The American Dream: The Heritage Plan to Fix The Debt, Cut Spending, and Restore Prosperity, May 10, 2011, State 
News Service 
28 United States Census Bureau, Census 2010, available at https://factfinder.census.gov/faces/nav/jsf/pages/community_facts. 
xhtml?src=bkmk 
29 Id. 
30 Bradley Sawyer and Cynthia Cox, How does health spending in the U.S. compares to other countries, Feb 13, 2018, available 
at https://www.healthsystemtracker.org/chart-collection/health-spending-u-s-compare-countries/#item-start 
31 Id. 
32 Healthcare Spending CQ Congressional Testimony, Peter Orszag, Director Congressional Budget Office, January 31, 2008 

https://www.cms.gov/
https://treasurydirect.gov/govt/reports/pd/histdebt/histdebt_histo5.htm
https://factfinder.census.gov/faces/nav/jsf/pages/community_facts.%20xhtml?src=bkmk
https://factfinder.census.gov/faces/nav/jsf/pages/community_facts.%20xhtml?src=bkmk
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A Health Care Finance Review in the early 1990s described the U.S. as having no single 

nationwide system with health services provided by a loosely structured delivery system organized 

at the local level with little coordination between private and public programs.33  This not only 

undermined the clinical team that delivered those services, but it also compromises "the core 

American principles of free enterprise and individual rights, as well as moral commitment to 

protect the less fortunate, themes expressed throughout the U.S. Constitution and separate states' 

constitutions."34  

The Health Care Finance Review acknowledged that "nevertheless, persons without health 

insurance were not entirely without healthcare; although they received fewer and less coordinated 

services than those with insurance, many of the "uninsured" received health services through 

public clinics and hospitals, state and local health programs or private providers who finance the 

care through charity and by many shifting costs to other payers."35  This review did not mention 

the clinicians who provided services past their shift to care for patients without any compensation, 

but rather to meet a social commitment to the community and patients in any setting.  

Reports or statements describing the U.S. healthcare structure before the ACA are very different 

from how a clinician would describe it. The traditional American Model of Care was patient- 

centered36 and based on patients’ healthcare needs and diagnoses. The objectives of illness-

prevention activities were to reduce the risk of illness, promote good health habits and maintain 

the individual's optimal function.37 Services were provided by licensed professionals, guided by 

their respective disciplines’ authoritative body of knowledge.38  Patients’ outcomes measured the 

effectiveness of care rendered or guided the implementation of changes to the individual patients’ 

plan of care when problems remained unresolved.39   

Professional standards of care (SOC) and standards of practice (SOP) defined the legal due care 

expected from doctors and nurses.40 Education and licensing defined each discipline’s scope of 

practice.41 Physicians were primarily responsible for the diagnosis of illnesses and the medical or 

surgical treatment of that illness.42  In this context a “model” is a framework used to describe a 

profession and theories are based on the ideas described in the model.43  Models provide a body 

                                                           
33 Special report:  A Layman's Guide to the U.S. health Care System, Nancy De Lew, George Greenberg, and Kraig Kinchen, 1992 
34 Article: State Constitutionalism and the Right to Health Care, 12 U. Pa. J. Const. L. 1325 
35 Special report:  A Layman's Guide to the U.S. health Care System, Nancy De Lew, George Greenberg, and Kraig Kinchen, 1992 
36 Fundamentals of Nursing:  The Art and Science of Nursing Care, Second edition, Carol Taylor, Carol Lillis, Priscilla LeMone, 

1993, J.B. Lippincott Company  
37 Id.  
38 Fundamentals of Nursing:  The Art and Science of Nursing Care, Second edition, Carol Taylor, Carol Lillis, Priscilla LeMone, 

1993, J.B. Lippincott Company 
39 Applications of the Nursing Process and Nursing Diagnosis: An Interactive Text, Marilyn E. Donges, Mary Frances Moorhouse, 

1992 by F.A. Davis Company 
40 Campbell v. Hosp. Serv. Dist. No. 1, 862 So. 2d 338, 2003 La. App. LEXIS 3340, 37,876 (La.App. 2 Cir. 12/10/03) 
41 Fundamentals of Nursing:  The Art and Science of Nursing Care, Second edition, Carol Taylor, Carol Lillis, Priscilla LeMone, 

1993, J.B. Lippincott Company  
42 Id. 
43 Health Assessment in Nursing, Second edition, Patricia Gonce Morton, 1993, F.A. Davis Company  

https://advance.lexis.com/api/document/collection/analytical-materials/id/51DV-SN10-02BM-Y0JM-00000-00?cite=12%20U.%20Pa.%20J.%20Const.%20L.%201325&context=1000516
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of knowledge that can be applied to the profession’s practice to allow practitioners to explain their 

profession.44 Medical models tend to emphasize the cure of diseases.45   

Nurses complemented the prescribed medical treatment for a specific illness or condition by 

developing a nursing care plan that incorporated the "nursing diagnosis and treatments to address 

human responses to actual and potential illness/health problems.”46,47,48 To avoid confusion and 

objections "to nursing diagnosis because the word “diagnosis” has a medical connotation, many 

nurses preferred the terms need or problem."49 An understanding of basic human needs and the 

individualized definition of wellness and illness prepared the nurse to integrate the human 

dimension into the care given in order to promote wellness, prevent illness, restore health and 

facilitate coping with altered function or death.50 Nursing models tend to emphasize the human 

response to illness.51  

In the 1980s, initiatives stressed the importance of defining the role and practice of community 

health nursing and public health nursing with a vision to care for individuals within the framework 

of a healthy community.52 Clients (patients) in the home were under the care of a physician who 

certified a medical plan of treatment, to be reviewed at least every 60 days, or as needed, given 

changes in a patient’s condition.53 Nursing was evolving from a technical service to a patient-

centered process and a profession with its own body of knowledge. Furthermore, nursing was 

gaining recognition as a profession based on the criteria a profession must have:  a strong scientific 

base, strong service orientation, recognized authority by a professional group, a code of ethics and 

a professional organization that sets standards, engages in ongoing research and institutes 

professional autonomy.54  

Nursing education was, and still is, fragmented. Education preparation for nursing practice 

involves several different types of programs:55  Licensed Practical Nurse (LPN) and Licensed 

Vocational Nurse (LVN) are one-year programs; Associate Degree Registered Nurse (RN) is a 

two- year program; Diploma in Nursing RN is a three-year program; Baccalaureate in Nursing 

(RN-BSN) is a four-year program. A master's degree in nursing prepares the nurse for managerial 

roles, education and for clinical specialist roles. A Nurse Practitioner is a master’s degree RN with 

privileges to prescribe medication, a role that was traditionally reserved for physicians. A doctoral 

degree in nursing prepares nurses for advanced academic work and research.   

                                                           
44 Id. P. 20 
45 Id. P. 26 
46 Applications of the Nursing Process and Nursing Diagnosis: An Interactive Text, Marilyn E. Donges, Mary Frances Moorhouse, 
1992, F.A. Davis Company  
47 Health Assessment in Nursing, Second edition, Patricia Gonce Morton, 1993, F.A. Davis Company 
48 Id. NANDA taxonomy of Nursing Diagnosis 
49 Health Assessment in Nursing, Second edition, Patricia Gonce Morton, 1993, F.A. Davis Company P.24 
50 Id. P. 2 
51 American Nurses Association (ANA) (1980) 
52 Community Health Nursing Theory and Practice, Claudia M. Smith, Frances A. Maurer, 1995, by W.B. Saunders Company P. 4-
7 
53 Id. P. 784 
54 Fundamentals of Nursing: The Art and Science of Nursing Care, Second edition, Carol Taylor, Carol Lillis, Priscilla LeMone, 
1993, J.B. Lippincott Company P. 8 
55 Fundamentals of Nursing: The Art and Science of Nursing Care, Second edition, Carol Taylor, Carol Lillis, Priscilla LeMone, 
1993, by J.B. Lippincott Company P. 12 
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There was, and still is at present, a disconnection in diffusing the profession of nursing's body of 

knowledge from theory to actual clinical practice.  There are still many nurses that do not know 

that NANDA stands for North American Nursing Diagnosis Association or cannot even provide a 

short description of "nursing diagnosis."  The nursing profession would have benefitted from 

standardizing the educational preparation of all clinical nurses prior to adding advanced clinical 

degrees with expanded roles.  Worth noting is the difference between public and private hospital 

in the 1990s - public hospitals held nurses accountable for completing a printed nursing care plan 

to complement the nurse's note in SOAP/SOAPIER format,56 while private hospitals had nurses 

just complete a note.  Today, nurses are buried in the EMR and some collecting "core measures" 

data.57,58   

Medical diagnoses specify illnesses or conditions, such as diabetes, heart failure, hepatitis, cancer 

and pneumonia.59 Medically necessary care was mostly covered by public and private health 

insurance. Non-medically necessary care, like cosmetics and fertility, were mostly affordable 

because providers had to compete to attract patients or individuals had to plan for it and pursue 

treatment that they could afford, however, their lives did not depend on the treatments or services. 

Ideally, proper “medical necessity” decision-making approves medically appropriate care for 

payment and denies payment for inappropriate care.60,61 Separating medically necessary care to 

cover all citizens from non-medically necessary care is essential to maximize resources and 

maintain an equitable and sustainable healthcare system.62,63 Otherwise, the U.S. is at risk of 

funding non-medically necessary care for some patients while others go without life-saving 

treatments. 

The U.S. also had a payment structure to cover the medically-necessary healthcare needs of the 

population: traditional Medicare for the elderly, retirees and some of the disabled funded by the 

government from taxes collected from employee wages throughout their work-life;64,65 traditional 

Medicaid for some of the poor jointly funded by states and the federal government;66 affordable 

employee-employer sponsored plans for workers and their families, mainly through for-profit 

health insurance companies,67 and charity care for others not covered.68 CMS were established to 

                                                           
56 Applications of the Nursing Process and Nursing Diagnosis: An Interactive Text, Marilyn E. Donges, Mary Frances Moorhouse, 
1992 by F.A. Davis Company P. 115-119 
57 https://www.cms.gov/Medicare/Quality-Initiatives-Patient-Assessment-Instruments/QualityMeasures/Core-Measures.html 
58 Core Measures: The Nurse's Role, Three (3.0) Contact Hours, Bette Case di Leonardi, Course Expires: 12/10/2016 First 
Published: 5/13/2013, Copyright © 2013 by RN.com. All Rights Reserved 
59 Applications of the Nursing Process and Nursing Diagnosis: An Interactive Text, Marilyn E. Donges, Mary Frances Moorhouse, 
1992 by F.A. Davis Company P.36 
60 Article: Health Insurer Market Behavior After the Affordable Care Act: Assessing the Need for Monitoring, Targeted 

Enforcement, and Regulatory Reform, 120 Penn St. L. Rev. 109 
61 Statement of the American Medical Association to the Institute of Medicine's Committee on Determination of Essential 
Health Benefits January 14, 2011 @ 
http://www.nationalacademies.org/hmd/~/media/8D03963CAEB24450947C1AEC0CAECD85.ashx 
62 Article: Unhealthy Determinations: Controlling "Medical Necessity", 22 Va. J. Soc. Pol'y & L. 435 
63 Id. 
64 CMS.gov, Medicare Program - General Information 
65 26 USCS § 3402 
66 Special report:  A Layman's Guide to the U.S. health Care System, Nancy De Lew, George Greenberg, and Kraig Kinchen, 1992 
67 Sara R. Collins, Munira Z. Gunja, Michelle M. Doty, How Well Does Insurance Coverage Protect Consumers from Health Care 

Costs?  Findings from the Commonwealth Fund Biennial Health Insurance Survey, 2016, October 18, 2017 
68 Special report:  A Layman's Guide to the U.S. health Care System, Nancy De Lew, George Greenberg, and Kraig Kinchen, 1992 

http://www.nationalacademies/
https://advance.lexis.com/api/document/collection/analytical-materials/id/5GYD-JJ10-00CV-C0NW-00000-00?cite=22%20Va.%20J.%20Soc.%20Pol
https://advance.lexis.com/api/document/collection/statutes-legislation/id/4YF7-GW41-NRF4-42PG-00000-00?cite=26%20USCS%20%C2%A7%203402&context=1000516
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administer Medicare and the federal portion of Medicaid.69 Care for the elderly retirees and the 

poor was coordinated by CMS through local Department of Health and Human Services.   

When employers partially compensate employees, in the form of health benefits, they are subject 

neither to personal income tax nor Social Security tax; if such wages were taxed as income, then 

Federal revenues would have increased by an estimated $56 billion in 1990.70  Workers replenished 

the Medicare fund from taxes collected from employee wages.71 This part of the population was 

usually healthier, able to coordinate their care (and their family’s care) with or without assistance; 

moreover, this portion of the population followed up with their care with primary care or 

community physicians.   

Hospitals were mostly held to their not-for-profit status by virtue of operating for their primary 

purpose:  to serve the community.72  The specialized nature of hospital facilities limited the value 

of such facilities outside the context of an operating hospital.73 The Joint Commission on 

Accreditation of Healthcare Organizations (JCAHO) "evaluated healthcare organizations and 

inspired them to excel in providing safe and effective care of the highest quality and value".74 

JCAHO made on-site visits to hospitals and set national accreditation standards for hospitals and 

organizations.  Facility administrators’ primary role was to administrate the facilities.   

Small businesses, like home care agencies, offered services to the government and the private 

sector.  Competitive for-profit and non-for-profit healthcare providers, organizations and facilities 

delivered the bulk of healthcare services, including to government program beneficiaries, through 

contractual arrangements.75 It was easier to hold individual providers and smaller facilities 

accountable. Patient confidentiality was maintained and shared on a minimum-to-know basis for 

clinical purposes to coordinate services and care for the individual patient. The complexity and 

contradictions of the Health Insurance Portability and Accountability Act (HIPAA) was just 

evolving,76 and the Electronic Medical Record (EMR)77 was not available yet. 

Professional practice of individual disciplines (medicine, nursing, social work, physical therapy, 

and so forth) was, and still is, rooted in a strong scientific basis with respective professional boards 

to maintain each disciplines’ standards of care and practice, while holding its members accountable 

for competent practice.78 In healthcare, special duties arise from the contractual aspects of the 

physician (clinician)-patient relationship.79,80 Standards of care and practice are the measuring 

                                                           
69 National Archives, Centers for Medicare & Medicaid Services, Office of the Federal Register, available at 

https://www.federalregister.gov/agencies/centers-for-medicare-medicaid-services 
70 Id.  
71 26 USCS § 3402 
72 Valuation of Hospitals and Medical Centers, James J. Unland, Published by the Health Management Research Institute, 1989 

Chapter 5 
73 Id. 
74  http://www.jointcommission.org/ 
75 Id. 
76 HIPAA and Confidentiality:  Practice May Change, But Principles Endure, Course CE 513, Margaret Ecker, MS, RN, PNP, 
available at https://lms.nurse.com/Asps/CourseContent.aspx?uniqueid=28616190&topicid=863&page= 2&lsAnthology=1 
77 H.R.1- 111 Congress (2009-2010), American Recovery and Reinvestment Tax Act of 2009, HITECH Act 
78 Fundamentals of Nursing:  The Art and Science of Nursing Care, Second edition, Carol Taylor, Carol Lillis, Priscilla LeMone, 
1993, by J.B. Lippincott Company 
79 The Law of Healthcare Administration, J. Stuart Showalter, Seventh Edition P. 104 
80 Johnston v. St. Francis Med. Ctr., 799 So. 2d 671, 2001 La. App. LEXIS 2423, 35,236 (La. App. 2 Cir. 10/31/01); 

https://advance.lexis.com/api/document/collection/statutes-legislation/id/4YF7-GW41-NRF4-42PG-00000-00?cite=26%20USCS%20%C2%A7%203402&context=1000516
https://lms.nurse.com/Asps/CourseContent.aspx?uniqueid=28616190&topicid=863&page
https://advance.lexis.com/api/document/collection/cases/id/44BP-9BM0-0039-43YB-00000-00?cite=799%20So.%202d%20671&context=1000516
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tools for determining if a healthcare practitioner was negligent in the delivery of care.81 

Malpractice is the term generally used to describe negligence of professional personnel.82   

In the 1980s and 1990s, there was no need to specify that the clinical team meant the clinicians 

that delivered direct clinical care and established a legal duty of care to the patient.  Administrators 

tended to their administrative duties, not influencing the provision of direct patient care; therefore, 

it was not a necessity for administrators to document in patients’ records.  The healthcare team 

took care of patients with a fiscal responsibility for providing timely medically necessary care for 

a patient's well-being and safety, and to maximize resources. Administrators had a fiscal 

responsibility to maintain the institution’s viability.   

It should be common sense that any system that prevents a physician (clinician) to treat a patient 

for his/her condition (diagnosis) based on authoritative clinical knowledge (treatments), because 

it is not profitable for the healthcare insurance industry or a vast source of revenue for the hospital 

corporation industry, is simply an outrage! The U.S. had laws to protect the safety of patients, 

increase access to care and discourage the commercialization and exploitation of the medical 

profession.83 

The financial world, on the other hand, was not as fragmented, and saw the opportunity to see 

patient utilization of services as a financial tool such that it creates models for "hospital and 

medical centers to acquire real economic value primarily by virtue of their ability to generate net 

cash flow (sometimes called 'free cash flow'), regardless of whether they were operated as for-

profit or not-for-profit organizations."84 In order to gain insight into a hospital's business 

fundamentals and their effect upon cash flow, five key areas of business performance need to be 

examined:85   

 market position;  

 regulatory position (including federal, state and local legislative bodies; agencies of the 

federal government; state and federal licensing agencies; municipal and county health 

departments, as well as zoning commissions; third-party payers, such as insurance 

companies, public health departments, Medicare and Medicaid);  

 operations;  

 physical facilities; and  

 financial position. 

Patient utilization, market position and market share were to be evaluated keeping in mind their 

influence upon cash flow.86  During the 1980s, the hospital industry went through a "reorganization 

craze" which caused single entity, straightforward community hospitals to become multiple-entity, 

                                                           
81 id 
82 Fundamentals of Nursing:  The Art and Science of Nursing Care, Second edition, Carol Taylor, Carol Lillis, Priscilla LeMone, 
1993, by J.B. Lippincott Company 
83 The Law of Healthcare Administration, J. Stuart Showalter, Seventh edition 
84 Valuation of Hospitals and Medical Centers, James J. Unland, Published by the Health Management Research Institute, 1989 
Chapter 5 
85 Id. 
86 Id. 
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multi-tiered "health corporations," and it became truly amazing how complicated the right attorney 

could make even the smallest community hospital organization - and get paid (a lot) for it!87 

The Health Care Finance Review, at the beginning of this session, that reported in the 1980s and 

1990s “persons without health insurance were not entirely without healthcare” was in “ignorance” 

or lacking “full awareness” of how the structure and coordination of services in the U.S. healthcare 

system was meant to work.88 Notwithstanding, the report continued to find “flaws” with the 

healthcare system, stating: “the financing and delivery system of the 80s and 90s had little 

incentive to contain cost as long as a third-party payer would honor any bill submitted; and the 

third-party insurer-payer had little incentive to pressure providers to control cost if the insured (or 

his representative, typically an employer) was willing to pay an ever-increasing health insurance 

premium.”.89   

The movement to “sell” healthcare as a business and run it as an enterprise to generate “cash flow” 

went slowly into motion with business practices that, in this author’s view, are not applicable to 

healthcare as they are unethical and even criminal. Economists claim that "basic economic 

principles related to the unsustainability of U.S. healthcare costs have made the transformation of 

moving healthcare from a volume-based model, in place since the 1960s, to a value-based business 

model inevitable."90  This author will argue that the undermining of America’s core principles and 

values, compromising the traditional American Model of Care and the unleashed insatiable greed 

of for-profit (or revenue-generating) enterprises are the marketing tools to sell the story of the 

“inevitable transformation” sound real.  

In healthcare, utilization is intended to be a cost control measure as well as a monitoring tool. 

Over-utilization could signal patients’ deteriorating health.  Over-utilization can also represent 

misuse of unnecessary services that suggests possible fraud, abuse, improper billing and even 

unethical/predatory “marketing”. Unlike businesses, where “over-utilization” or increased sales 

means profit, revenue and is the desired outcome of marketing, over-utilization or unnecessary 

utilization of services is not a desired outcome in healthcare. Affordable primary care, preventive 

care and early chronic disease management are paramount to maintaining individuals at their 

healthiest functional levels and preventing most of the expensive treatments needed with advanced 

and deteriorating conditions.91 

Market share increases can allow a company to achieve greater scale with its operations and 

improve profitability.92 Market share also elevates executive salaries, and that is added to the costs 

that patients must pay for services. A company that is growing its market share will be raising its 

revenues faster than its competitors.93 Hospital administrators in the 1980s and 1990s should have 
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known, based on basic accounting, marketing and business principles, that the business concept of 

market share applied to healthcare is the antithesis of the utilization review and utilization- 

management processes designed to "prevent unnecessary services and control cost in healthcare."94   

In the context of market share in healthcare, one health system expanding beyond what is needed 

to serve the community will drive "negative competition", forcing other health systems to 

"compete" and stay visible in the community. Certain communities and states will have an excess 

of duplicate services, and others will be left underserviced or provided substandard services. The 

business model and marketing activities described by the Marketing Accountability Standards 

Board95 to generate cash flow do not work in healthcare because a person cannot be forced to buy 

a product they cannot afford, and providing excess services not needed to patients with coverage 

for the purpose of billing is fraudulent. 

IV. Protecting the medically-necessary care review can save patients’ lives and prevent    

unnecessary healthcare expenditure 

According to the American Medical Association (AMA), “medical necessities” are healthcare 

services or products that a prudent physician would provide to a patient for the purpose of 

preventing, diagnosing or treating an illness, injury, disease or its symptoms in a manner that is: 

 in accordance with generally accepted standards of medical practice;  

 clinically appropriate in terms of type, frequency, extent, site and duration; and  

 not primarily for the economic benefit of the health plans and purchasers or for the 

convenience of the patient, treating physician or other healthcare provider.96 

Effective in 2014, the ACA requires all qualified health benefits plans, including those in 

exchanges and within individual and small group markets outside of exchanges, with the exception 

of grandfathered individual and employer-sponsored plans, to offer at least an essential health 

benefits package with the following general categories of services:  ambulatory services, 

emergency services, hospitalization, maternity and newborn care, mental health and substance use 

disorder services, including behavioral health treatment, prescription drugs, rehabilitative and 

habilitative services and devices, laboratory services, preventive care, wellness care, chronic 

disease management and pediatric services, including oral and vision care.97 

Benefit and coverage mandates attempt to ensure that health insurance companies provide plans 

that cover essential health services. However, mandates are hotly contested by the health insurance 

industry based on arguments of impinging upon the right to free contracts and debates that 

mandates raise premiums for all consumers, thereby contributing to rates of uninsurance.98 The 
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Institute of Medicine (IOM) found evidence that suggests while some mandates contribute to rising 

premiums, others reduce premiums; but there are concerns that certain mandates are not 

“evidenced-based” and do not always reflect best practices.99   

Proponents of mandates point out that mandates could help correct market failures and reduce 

costs if they are medically appropriate because consumers foregoing appropriate care that is not 

covered, by insurance, could get sicker and require more expensive care.100 This evidence is not 

new. Even in the 1980s, a RAND retrospective study of medical procedures found that 15-30% of 

those medical procedures were inappropriate, unnecessary or both, inferring that the medical 

evidence did not justify the medical intervention.101  If the estimate for clearly inappropriate 

procedures alone were applied to all medical spending, this would amount to unnecessary 

expenditures of between $99 billion to $198 billion in 1990.102 

The "prudent physician" standard of medical necessity ensures that physicians are able to use 

their expertise and exercise discretion, consistent with good medical care, in determining the 

medical necessity for care to be provided to each individual patient.103 Physicians (clinicians) 

have a legal “duty of care” to patients; meaning a doctor (clinician) owes to the patient a degree 

of skill, care and diligence as possessed by or expected of a reasonably competent physician 

(clinician) under the same or similar circumstances.104 The courts have held that “a physician 

treating a patient is not held to a standard of absolute precision; rather, his/her conduct and 

judgment are evaluated in terms of reasonableness under the circumstances existing when his/her 

professional judgment was exercised, and not on the basis of hindsight or in light of subsequent 

events.” 105 The same is true for other licensed clinicians. 

Determining medical necessity of treatments and procedures is a necessary component of any 

healthcare system that is committed to providing high-quality healthcare at a sustainable cost; 

however, reliance on medical necessity to determine healthcare coverage is only as productive as 

the larger health care system within which medical necessity determinations occur.106 Definitions 

of both "medical" and "necessity" are flexible and interpretations are varied; as a consequence, the 

value of medical necessity determinations depends on the character of a nation's healthcare 

delivery and payment structure, and on the identity of those rendering medical necessity 

determinations.107 An evaluation of the process underlying medical necessity decision-making 

could provide some indication of plans' willingness to exercise sound discretion.108   

V. CMS coordinated* and fragmented programs: Vulnerability for waste, fraud, abuse 

and unjust enrichment 
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*This author has refrained from using the term “publicly” funded programs, as Medicare is not 

publicly funded, but services for Medicare members are coordinated by CMS through traditional 

Medicare or Medicare Advantage Programs. (Section VI - Managed Care and Exhibit 1) 

An entitlement program in the U.S. means all eligible for enrollment in the program are legally 

entitled to receive benefits, and the government cannot refuse to provide beneficiaries all medically 

necessary and covered services owing to lack of funds.109  Entitlement programs do not have a cap 

on spending; therefore, funds have to be available to meet rising healthcare costs and unexpected 

needs.110 This is a critical consideration as Medicare and Medicaid are projected to bankrupt the 

U.S. government in less than a decade.111  

CMS112 was created to administer oversight of the Medicare program and the federal portion of 

the Medicaid program to: ensure program beneficiaries are aware of the services for which they 

are eligible and that those services are accessible and of high quality, to develop health and safety 

standards for providers of healthcare services authorized by Medicare and Medicaid legislation 

and to administer the State Children's Health Insurance Program (SCHIP), the HIPPA regulation 

and several other health-related programs. 

 Traditional Medicare is the federally funded health insurance program for retirees age 65 

or older, people under age 65 with certain disabilities and people of all ages with end-stage 

renal disease (permanent kidney failure requiring dialysis or a kidney transplant).113  

Medicare is funded by the government from a tax collected from employee wages.114 

 Traditional Medicaid is the health insurance program for certain groups of the poor. It is 

jointly financed by the federal and state governments.115 

In addition to entitlement programs, The Children's Health Insurance Plan (CHIP) is a block grant 

program that is a sum of money allocated from the federal government to states over a certain 

period of time.116  If program’s costs exceed available funds, additional money will not be made 

available.117  There are numerous other important health insurance and direct service programs 

funded by federal, state and local governments to provide assistance to certain populations.  Some 

examples are: the Ryan White Care Act for HIV/AIDS patients, the Women, Infants and Children 

(WIC) assistance program to provide supplemental nutrition and education to poor women and 

their children and the Indian Health Service for American Indians and Alaska Natives.118  There 
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are also waiver programs such as the New York State Medicaid Traumatic Brain Injury Waiver 

program.119 

The State Children’s Health Insurance program (SCHIP) of 1997, and later reauthorized in 2009 

under the Children’s Health Insurance Program Reauthorization Act, is funded by the federal 

government through block grants.120 In order for states to be eligible for payment under Medicaid, 

each state must submit a Title XXI plan for approval by the Secretary of the Department of Health 

and Human Services (DHHS) that details how the state intends to use the funds and fulfill other 

requirements under the law and regulations at 42 CFR Part 457.121 

1. Separate CHIP:  A program under which a state receives federal funding to provide child 

health assistance to uninsured, low-income children that meets the requirements of section 

2103 of the Social Security Act. 

2. Medicaid expansion CHIP:  A program under which a state receives federal funding to 

expand Medicaid eligibility to targeted low-income children that meet the requirements of 

section 2103 of the Social Security Act. 

3. Combination CHIP:  A program under which a state receives federal funding to 

implement both a Medicaid expansion and separate CHIP. 

Despite all these programs, millions of Americans, including children, are left uninsured or 

underinsured, families are bankrupted and the nation’s healthcare spending continues to grow 

unsustainably.  

VI. Managed care, the utilization review and utilization management review: An expensive 

and failed attempt to reform the U.S. healthcare system that often leads to diagnostic errors, 

may cause patients harm and even lead to death 

The managed care movement in the 1980s was initiated to “control healthcare costs.”122 CMS 

began hiring private for-profit insurance companies to progressively become administrators for 

some of the government and publicly funded programs. Healthcare insurance plans managed and 

administered by for-profit health insurance companies are also known as Advantage Plans. The 

federal government did not regulate insurance companies.123 It is unclear to this author at which 

point CMS empowered the administrators of Advantage Plans to conduct utilization reviews (UR) 

and utilization-management (UM) reviews by applying “evidenced-based” guidelines to override 

medical judgment and deny medically necessary care deemed non-medically necessary by the 

insurers (who are manly for-profit). Based on a simple common sense definition, for-profit health 

insurance administration is the antithesis of social services administration. As mentioned earlier, 
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on the first of each month, the federal government pays $24 billion to administer Medicare 

Advantage and Medicare Part D plans.124 (EXHIBIT 1) 

A physician caring for a patient has a legal duty of care to the patient, and the interference from 

insurance claims reviewers to deny care deemed medically necessary by a physician is disruptive 

to the physician-patient relationship.125,126 Patients should reasonably expect that their treating 

physicians (clinicians) exercise sound judgment surrounding the services, treatments and 

medications they are provided, and that clinical decisions are based on authoritative clinical 

knowledge, tested and improved through the years. Diagnostic errors may cause harm to patients 

by preventing or delaying appropriate treatment, providing unnecessary or harmful treatment or 

resulting in psychological and financial repercussions.127  

Physicians have expressed their frustration at the lack of transparency in the American healthcare 

system of who and how decisions are made for medically necessary services in the U.S.128  Some 

healthcare providers have argued over the consistent discrepancy in clinician's and insurer's 

perspectives on medical necessity, which bestows insurers with a degree of comfort issuing denials 

based on established “insurance practices” even though such decisions outrage physicians.129 

However, how many of these physicians have requested to review the “evidence-based” guidelines 

used by the insurers to conduct reviews? Do insurers claim proprietary rights to the information? 

Do they cite a regulation or rule from an authority that doctors (clinicians), as non-legal experts, 

will not dare question? Who is responsible for forcing clinicians to argue the medical necessity of 

a service or treatment based on a non-clinical perspective?  

Moreover, these arguments lack acknowledgement of a fundamental legal distinction - for-profit 

insurance companies do not owe the same legal "duty of care" to patients that treating physicians 

and clinicians do.  Corporate directors have a "duty of care" to protect the corporation.130 Very 

little was found by this author in the literature addressing a conflict of interest in the context of 

for-profit health insurance companies deciding whether to pay or deny medically necessary care 

and, by doing so, making a profit.  A conflict of interest is defined as:  "A situation in which regard 

for one duty leads to disregard of another."131 Insurers' overly burdensome “benefit utilization- 

management” practices are unethical, inefficient and, in some instances, illegal.132  Further, they 

result in poor quality of care and take healthcare decisions away from practitioners and patients.133  

A letter to DHHS/CMS requesting guidance on how to obtain information related to Medicare 

and Medicaid transitioning into managed care was never answered. (EXHIBIT 2)  A letter to the 
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Office of the Inspector General (OIG) requesting information on who prosecutes or investigates 

private/for-profit/commercial insurance companies for allegations related to fraud and abuse 

went unanswered. (EXHIBIT 3) A letter to the Equal Employment Opportunity Commission 

(EEOC) requesting information that describes trends in healthcare providers reporting 

harassment, abuse and retaliation went unanswered. (EXHIBIT 4) 

 

VII. For-profit health insurance before and after the ACA: Administrative waste that 

interferes with access to timely and medically necessary care 

A fundamental difference in the U.S. healthcare system compared to the healthcare systems of 

other industrialized nations that provide universal healthcare for all of its citizens is that the 

payer(s) and administrator(s) of those foreign health insurance plans, whether public or private, 

are not-for-profit.134  In the early 1990s, the Swiss government concluded that its nation’s dramatic 

rise in healthcare costs and aggressive insurers’ policies to deny coverage constituted a national 

crisis.135  Switzerland's healthcare system is very similar to the U.S. as it is primarily based on 

private insurers and providers.136 In the 1980s and 1990s, as continues today, the U.S. lacks set 

prices for healthcare services; in contrast to the U.S., other countries control health costs through 

central budgets and all-payer rate setting.137 Yet, even with price transparency in the U.S. in this 

author’s view, healthcare cannot run in the context of a business to generate profit and revenue. 

The 2010 healthcare reform law, known as the ACA138 did little to reduce the fragmentation of 

healthcare; as a matter of fact, it yielded a system that is even more complex.139  The ACA’s 

expanded health insurance markets were also built on the state-regulated, market-driven health 

insurance systems that predated the ACA.140 Private health insurance market behaviors historically 

caused concern on areas such as:  contractual exclusions of certain categories of care from 

coverage, UR and medical-necessity judgments, restricted provider networks and discrimination 

in plan design and administration.141   The ACA did not reform the failures of the for-profit health 

insurance system in the U.S., but rather overhauled a health insurance industry that historically 

interfered with access to timely medically necessary care and burdened the system with wasteful 

administrative costs.  

The ACA went further and attempted to bind every American to buy into the U.S. for-profit health 

insurance industry with all its inherent failures. The constitutionality of the ACA continues to be 

challenged.142 Whatever the merits of the final 2010 healthcare reform bill in terms of improving 

the access, cost and quality of American healthcare, this effort will necessarily be deficient and 
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require significant reformulation as it was formed outside of a political context in which basic 

healthcare is an intrinsic part of the American social contract.143 To achieve lasting, rational and 

comprehensive healthcare reform, there must be political consensus in the U.S. whereby healthcare 

is regarded as a basic, fundamental right.144 

As stated earlier, in 2007, prior to the passage of the ACA, CBO analysts proposed focusing on 

cutting wasteful spending.  In 2017, the CBO, once again, called for reform in federal laws to 

address the rising federal budget deficit.145 Yet, without reforming the current payment and 

financing structure of healthcare in the U.S., any attempts to “reform” the U.S. healthcare system 

will continue to be ineffective, as stated previously, and the CBO’s recommendations will continue 

to be ignored.   

U.S. studies from the early 1990s suggested that the difference in controlling administrative costs 

alone in the U.S.’ healthcare system could have helped finance health coverage for the 

uninsured.146 A comprehensive study in 2015 by Professor Gerald Friedman,147 chair of the 

Economic Department at the University of Massachusetts at Amherst, shows that in New York, 

with a single-payer system that cuts administrative waste, the savings amount to $71 billion a year: 

$26.5 billion by  eliminating private for-profit health insurance administrative costs; $20.7 billion 

by reducing healthcare provider administration of health insurance claims; $2 billion by 

eliminating employer administration of health benefits; $5.4 billion by reducing fraudulent billing; 

and $16.3 billion by capturing savings from insurance overpriced drugs and medical devices. 

The $24 billion the federal government pays every first of the month to administer Medicare 

Advantage and Medicare Part D plans148  does not account for the money that physicians and 

facilities also spend on internal and external appeals processes, for example, cases in which 

insurers deny coverage of services because they determine that the services requested are not 

“medically necessary” in light of the insured's individual circumstances.149 All these costs are 

passed on to taxpayers in the form of higher taxes or more expensive insurance premiums and 

cost-sharing.  

In the Nation's Health Dollar report for Calendar Year 2016, 150  CMS only allocated 8% of the 

year's health spending to government administration and net costs of health insurance.  Hospital 

care spending and costs associated with physician and clinical services appeared to have consumed 

32% and 20% of the year's budget, respectively. It is hard to believe that administrative cost only 

consumed 8% of CMS’ 2016 budget as the U.S. ranks 10th among 11 other comparable nations in 
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healthcare administrative efficiency.151 These national health dollars need to be explained further 

to show how much physicians and hospitals waste in the administrative costs of arguing the 

medical necessity of the care rendered, as well as how much is spent to run all the fragmented 

programs that provide federal and state funding to special populations.  

Another failed attempt to control healthcare costs implemented by the federal government and 

reimbursement regulators was to set fees through the Medicare Diagnosis-Related Groups (DRG) 

system and through the prospective payment system.152,153 The insurance plan paid only the 

amount of money assigned to the specific diagnosis:  if the cost for hospitalization was greater 

than that assigned, the hospital absorbed the additional cost; if the cost was less than that assigned, 

the hospital made a profit.154  The old “step-down” cost-based reimbursement had given way to 

fee-setting among federal and state regulators and many private insurers through managed care 

contracts.155 The DRG approach did not work either. Moreover, DRG “price standardization” only 

applied to Medicare and Medicaid plans, leaving commercial insurance plans (employee-employer 

sponsored plans and those from the private sector) unprotected to be charged higher prices than 

Medicare and Medicaid members for the same diagnosis and treatment. (EXHIBIT 5: Examples 

of DRG Summary for Medicare Inpatient Prospective Payment Hospitals, FY2014 for 

analytical purpose)156 

VII. UR for the for-profit insurance payer (EXHIBITS 6, 7 and 8) 

Private for-profit health insurance companies acting as managed care organizations (MCOs) 

review medical claims submitted by providers to determine if the services rendered were medically 

necessary, or not. These MCOs’ staff are allowed to issue denial for payments of claims if they 

determine the services were not medically necessary. (EXHIBIT 6) MCOs reviewing cases for 

medical necessity use their choice of standard clinical care guidelines, such as the Milliman care 

guidelines (MCG).157 (EXHIBITS 7 and 8) CMS traditionally conducts medical necessity reviews 

according to InterQual Guidelines. 

Nurses and doctors working for insurance companies should be qualified and free of conflict of 

interest to apply the “evidence-based” guidelines’ criteria to render accurate medical necessity 

review decisions with sound prudent clinical judgment.  Who do medical or nursing reviewers 

working for private for-profit insurance companies owe a "duty of care" to when applying 

Milliman Care Guidelines?   

                                                           
151 The Commonwealth Fund, Mirror, Mirror 2017: International Comparison Reflects Flaws and Opportunities for Better U.S. 
Healthcare. By Eric C Schneider, Dana O. Sarnak, David Squires, Arnav Shah, and Michelle M. Doty, available at 
http://www.commonwealthfund.org/interactives/2017/july/mirror-mirror 
152 Id. Chapter 9, P 226 
153 A Primer on Hospital Accounting and Financing for Directors and Other Healthcare Providers, Felix Kaufman, PhD, CPA, Fifth 
edition 
154 Fundamentals of Nursing: The Art and Science of Nursing Care, Second edition, Carol Taylor, Carol Lillis, Priscilla LeMone, 
1993, by J.B. Lippincott Company, P 43  
155 Valuation of Hospitals and Medical Centers, James J. Unland, Published by the Health Management Research Institute, 1989: 
Finance Health Care Business: Chapter 9, P 226 
156 DRG Summary for Medicare Inpatient Prospective Payment Hospitals, FY2014, available at https://www.cms.gov/Research-

Statistics-Data-and-Systems/Statistics-Trends-and-Reports/Medicare-Provider-Charge-Data/Inpatient2014.html 
157 Milliman Care Guidelines, Part of the Hearst Network, ORG M-505 Atrial Fibrillation 22nd Edition 



 

19 

It is also unclear to this author who monitors MCOs’ compliance adhering to MCG or InterQual   

recommendations.  The Employee Retirement Income Security Act of 1974 (ERISA) 502 (a) (1) 

(B) does not permit consequential damages that would compensate enrollees for injuries resulting 

from denied benefits.158  While ERISA protects MCOs from tort liability for denying coverage for 

treatments recommended by a treating physician, the law was not meant to protect MCOs from 

fraudulent denial of services and benefits, particularly when the denial is contrary to the 

recommendations even outlined in the clinical care guidelines, of which the MCOs claim to follow 

when conducting medical reviews. The elements of an ERISA estoppel claim are:159  

(1) A knowing misrepresentation by the defendant;  

(2) Made in writing;  

(3) With reasonable reliance on that misrepresentation by plaintiffs; and  

(4) To the plaintiff's detriment 

JCAHO managed care accreditation program, established in 1989, was discontinued in 1990 and 

replaced with the network accreditation program in 1994.160  It is unclear to this author if at some 

point JCAHO was the authority to set accreditation standards for MCOs conducting medical 

necessity reviews and was later replaced by the Utilization Review Accreditation Commission 

(URAC). A letter from the author to JCAHO also went unanswered. (EXHIBIT 9)  

URAC was established in 1990 as a third-party healthcare quality administrator.161  URAC is an 

independent, non-profit accreditation entity responsible for accrediting insurance companies to 

conduct URs for medical necessity of claims submitted by providers to the insurance company.162 

A letter to URAC requesting the following information was not answered:  (EXHIBIT 10) 

 Under which government authority does URAC operate?;      

 Does URAC report to a government agency?; and      

 Are there any laws, statutes or regulations pertaining to the establishment of URAC?   

The URAC website has a section entitled “Case Management Accreditation”, where it describes 

the Standards and Measures applied by URAC to accredit organizations for case management and 

UR. Under the section for measurements on quality of care (or any other session on the website), 

there is no criteria listed to measure the organization seeking accreditation on accuracy and 

effectiveness applying clinical care guidelines when conducting URs/medical necessity reviews. 

The MCG and InterQual guidelines are those employed by insurance companies and organizations 

that conduct medical necessity reviews to override medical judgment and deny services.  
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VIII. The uninsured, underinsured and poor before and after the ACA 

A 2009 Harvard study found that nearly 45,000 annual deaths are associated with lack of health 

insurance, with a 40% greater risk of death among uninsured, working-age Americans, even after 

taking into account socioeconomics, health behaviors and baseline health.163  One of the main 

goals of the ACA was to expand insurance coverage and increase access to care.164  Under the 

ACA, as of 2014, Medicaid coverage has been expanded to nearly all adults with incomes at or 

below 138% of the federal poverty level (FPL) in states that adopted the expansion,165 and tax 

credits are available for people with incomes up to 400% of the FPL who purchase coverage 

through a health insurance marketplace.166   

As of the ACA's first open-enrollment period in the fall of 2013, the number of uninsured 

Americans has fallen from 41 million to 27 million.167  Prior to the implementation of the ACA 

insurance expansions, approximately 47% of uninsured people reported that they were unable to 

access care because of cost; gaining coverage cut that figure by half to 20.9%.168  Still, by 2015, 

28 million non-elderly people remained uninsured, with nearly half (46%) saying that the main 

reason was because coverage is too expensive.169 For many uninsured people, the costs of health 

insurance and medical care are weighed against equally essential needs, like housing, food and 

transportation to work; many uninsured adults report difficulty paying basic monthly expenses, 

such as rent, food, and utilities.
170  

The ACA was presumably built upon the foundation of employee-employer-based coverage and 

to fill in historic gaps in insurance availability and affordability with the Medicaid expansion and 

tax credits.171 Yet, 28 million non-elderly people still lacked coverage in 2015 and there are many 

more Americans that are underinsured.  It is estimated that 41 million U.S. adults aged 19 to 64 

with insurance all year remained underinsured, and that is up significantly from 31 million people 

in 2014.172  Studies have found that the underinsured population is predominantly composed of 

people in employer plans: 56% of underinsured adults had coverage through employer plans.173 In 

addition, people with coverage throughout the individual market, including the ACA marketplaces, 

and Medicare beneficiaries who are disabled adults under the age of 65, are disproportionately 

represented among the underinsured.174   
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Underinsured is defined as a person insured all year but having experienced one of the following:  

out-of-pocket costs, excluding premiums, equivalent 10% or more of income; out-of-pocket costs, 

excluding premiums, was equivalent to 5% or more of income if low-income (<200% of poverty, 

$23,760 for an individual and $48,600 for a family of four); or, deductibles equivalent to5% or 

more of income.175  In adults with health insurance coverage, 43% report having problems 

affording their deductibles, premiums or cost-sharing.176 Among the insured with medical bill 

problems, 63% used up most or all their savings, and 42% took on an extra job or worked more 

hours.177  

In some states, wages at 200% FPL do not even provide a comfortable living. To meet healthcare 

expenses, many patients report cutting back on essentials, like food, clothing and basic household 

items; ultimately, some delay or skip getting the healthcare they need.178 Consumers foregoing 

appropriate care that is not covered by insurance could get sicker and require more expensive care 

in the future.179  The consequences to forego needed healthcare can be severe, particularly when 

preventable conditions or chronic diseases go undetected.180   

In 2016, the average annual premiums for employer-sponsored health insurance were $6,435 for 

single coverage and $18,142 for family coverage, while workers' wages only increased 2.5% and 

inflation increased 1.1% over the period.181 Premiums for family coverage have increased 20% 

since 2011 and 58% since 2006.182 Covered workers are often faced with additional annual 

deductibles, copayments, coinsurance, additional cost-sharing for hospital admissions and 

outpatient surgery.183 In the event of catastrophic illness, these patients will additionally face 

hospital costs that could expose them and their families to bankruptcy. 

The average cost of a three-day hospital stay is roughly $30,000 and comprehensive cancer care 

can cost hundreds of thousands of dollars; once a patient spending for covered services reaches 

the plan’s deductible, the plan covers a portion of the medical expenses.184 Marketplace plans 

cover between 60% and 90% of covered expenses.185 The other 40% to 10% is the patient’s 

responsibility: 40% or 10% of a bill that is “hundreds of thousands of dollars” has the potential to 
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bankrupt186 a patient who has already paid thousands of dollars in premiums, deductibles, co-pays 

and co-insurance.  

For people covered by employee-employer-based insurance - which includes more than half of 

Americans under age 65, or more than 150 million people - plans were historically far more 

comprehensive and cost-protective than individual market coverage.187 By the year 2014, private 

health insurance premiums were estimated to have increased 191%, and workers’ contributions 

rose 212%, and this is while workers’ earnings growth slowed in terms of rising from 38% in 2009 

to 54% in 2014.188 It is obvious that the ACA finance and payment structure leaves patients with 

no option but to forgo medical care, leading to the patient’s demise or absorb unsustainable debt 

that results in bankruptcy and threatens the well-being of working American families. 

Prior to the passage of the ACA, attempts at healthcare reform should have recognized that 

maintaining employer-sponsored health insurance, which accounts for the largest sector of the 

population, with continued access to comprehensive and cost-effective coverage, was in the best 

interest of  employees, their families and the nation en masse. If a person with an insurance plan 

cannot afford healthcare services and treatments, it is the equivalent of not possessing health 

insurance and he/she should be counted as uninsured.  

In this context, the ACA added coverage to roughly 13 million, leaving 28 million still uninsured, 

by “underinsuring” many Americans that traditionally had affordable healthcare through 

employee-employer benefits (once more, 150 million people). The Center for Disease Control 

(CDC)’s primary goal in its national initiative, “Healthy People 2020 Framework”, to attain high-

quality, longer lives free of preventable disease, disability, injury and premature death for all 

Americans,189 largely depends on Americans having access to comprehensive and cost-effective 

coverage. In this author’s view, it is important to further determine which part of the population 

or which employee-employer plans were “grandfathered”190 after the ACA and if those 

populations represent any particular industry or sector of the economy. 

In the U.S. healthcare system, patients are not aware of charges until they have made use of the 

services. The effect of contracts between hospital systems and insurers can be difficult to see 

directly because negotiations are secret, and the contract details, including pricing, typically are 

not disclosed, even to insurers' clients.191 Roughly 40% of people who receive health benefits 

                                                           
186 David Himmelstein et al., “Market Watch: Illness and Injury As Contributors to Bankruptcy,” Health Affairs Web Exclusive, 
February 2, 2005, pp. W5-62 
187 Sara R. Collins, Munira Z. Gunja, and Michelle M. Doty, How Well Does Insurance Coverage Protect Consumers from Health 
Care Costs? Findings from the Commonwealth Fund Biennial Health Insurance Survey, 2016, October 18, 2017 
188 The Commonwealth Fund, Mirror, Mirror 2017: International Comparison Reflects Flaws and Opportunities for Better U.S. 

Healthcare. By Eric C Schneider, Dana O. Sarnak, David Squires, Arnav Shah, and Michelle M. Doty, available at 
http://www.commonwealthfund.org/interactives/2017/july/mirror-mirror 
189 U.S. Department of Health and Human Services, Office of Disease Prevention and Health Promotion, Healthy People 2020 
Framework, available at https://www.healthypeople.gov/sites/default/files/HP2020Framework.pdf 
190 Statement of the American Medical Association to the Institute of Medicine's Committee on Determination of Essential 

Health Benefits, January 14, 2011, available at http://www.nationalacademies.org/hmd/~/media/ 
8D03963CAEB24450947C1AEC0CAECD85.ashx 
191 The Wall Street Journal: Behind Your Rising Health-Care Bills: Secret Hospital Deals that Squelch Competition, Anna Wilde 
Mathews, Sept. 18, 2018 

https://www.healthypeople.gov/sites/default/files/HP2020Framework.pdf
http://www.nationalacademies/


 

23 

through work are now enrolled in a high-deductible health plan (HDHP) according to a 2017 

report from the National Center for Health Statistics.192,193   

   

With the growth of HDHPs, patients' own resources now represent a growing percentage of the 

revenue stream for hospitals, physicians’ offices and other medical service providers.194  If the 

patient cannot afford to pay hospitals’ and providers’ bills, the insurance does not pay the 

providers until the patient meets their annual deductibles, which often, patients cannot afford. In 

this author’s view, HDHPs are in violation of the “founding principles” upon which the ACA 

was presumably premised as it leaves almost half of employees without access to affordable 

healthcare.  The ACA generally requires employers with 50 or more full-time employees to offer 

a group health plan or group health insurance coverage that provides minimum essential 

coverage.195  However, coverage has to be affordable or patients will not be able to seek care or 

use needed services.  

 

The CBO assumed in 2008, under current law, that the federal government would make regulatory 

changes aimed at slowing the growth of spending on federal health programs and that Medicare 

beneficiaries' demand for healthcare services would decline as Medicare premiums and cost-

sharing amounts consumed a growing share of their income.196  This tactic also prevents the elderly 

from seeking the care they require after paying through their working lives’ taxes collected from 

employee wages and allocated to the Medicare fund; the elderly must now also pay private for- 

profit insurance companies for Medicare Advantage Programs to "administer" their plan.   

Americans today are paying higher premiums, face additional annual deductibles, copayments, 

coinsurance, additional cost-sharing for hospital admissions and outpatient surgery, foregoing care 

as even with “healthcare insurance”, they cannot afford costs, threatened by bankruptcy at the 

point when they do need care in the future after years of paying for premiums: why is health 

insurance needed at all? Where is the money the U.S pays in healthcare costs today going? From 

this author’s perspective the ACA was crafted based on unethical business practices that lead to 

misappropriation of American's funds and false enrichment of private for-profit insurers and 

executives in the "healthcare industry" while socializing the risk. From 1975 to 2005, the share of 

national health expenditure that was financed privately fell slightly, from 59% to 55%, while the 

share that was financed publicly rose correspondingly, from 41% to 45%.197 
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Figures 1 and 3 purporting to depict more Americans are covered by health insurance today are a 

mere optical illusion198,199 as, in actual fact, there are more Americans today that are unable to 

afford care even when they are “covered” by a health insurance plan. 

 

 

Prior to the ACA, the poor had protections under the law that will not be available to the working 

class with the passage of the ACA, owing to the federal poverty guidelines and income restrictions, 

as well as escalating healthcare prices.  The Emergency Treatment and Active Labor Act 
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(EMTALA)200 guaranteed access to an emergency medical evaluation regardless of ability to pay.  

The act requires hospitals that receive Medicare funding and that provide emergency services to 

evaluate any person that arrives at their emergency room and requests treatment.  If the evaluation 

confirms that the patient has an emergency medical condition, including active labor, the hospitals 

are required to provide stabilizing treatment regardless of a patient's ability to pay.201   

Charity care programs helped uninsured patients who could not afford to pay their medical bills or 

did not qualify for government aid.202  Furthermore, state funds were traditionally established to 

compensate hospitals for indigent care. For example, since 1983, the New York State Hospital Bad 

Debt and Charity Care Pool (BDCC) and Hospital Indigent Care Pool (the Pool) are funds to 

underwrite a portion of uncompensated care costs to hospitals.203 In 2008 alone, New York State 

distributed $847 million in Medicaid funds to public and voluntary hospitals through multiple sub-

Pools and allocation formulas.204 (EXHIBIT 11)   

The Supreme Court has dealt with some of the ACA’s contradicting provisions: "The reality that 

states were given no real choice but to expand Medicaid was not an accident.  Congress assumed 

states would have no choice, and the ACA depends on states having no choice, because its Mandate 

requires low-income individuals to obtain insurance many of them can afford only through the 

Medicaid Expansion."205  This thwarts lower population states' efforts, like Mississippi, to meet 

the needs of its residents through special programs coordinated by small businesses, like the 

Jackson Medical Mall Foundation,206 the Mississippi Center for Justice, 207 and Mississippi 

Department of Health and Human Services.  They assist families with housing, job seeking, job 

opportunities and healthcare for the underserved."208  In Mississippi, the health crisis has led to an 

existential crisis for the Medicaid industry, with battle lines drawn over saving money and finding 

profit.  Up and down the Delta's red-dirt roads, insurers and hospitals are fighting over billions of 

dollars that Medicaid has yielded for managed care plans since 2011, even as lawmakers say they 

cannot afford to cover any more of the state's poor.209  

IX. The ACA & CMS’ new value-based care: paving the way to 2082 and spending 49% 

of U.S. GDP in healthcare 

In 2016, suicide became the second-leading cause of death for those aged between 10 through 34 

and the fourth-leading cause for those aged 35 through 54.  From 1999 through 2017, the age-

adjusted suicide rate increased 33%. Life expectancy for the U.S. population in 2016 was 78.6, a 
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decrease of 0.1 year for 2015.210 As of December 21, 2018, there were 334 mass shootings in the 

US.211  In 2017, there were 70,237 drug overdose deaths.212  Further, in 2017, the age-adjusted rate 

of drug overdose deaths in the U.S. was 9.6% higher than that rate in 2016.213 The U.S. has the 

seventh highest cancer rate in the world - we are definitely higher than where we should be.214 A 

new study shows that the U.S. spends far more than Europe on cancer care but has a higher 

mortality rate for lung cancer, the leading killer.215 If figures for all four leading cancers (lung, 

breast, colorectal and prostate cancer) in the U.S. are added together, the U.S. had 729,000 excess 

deaths from 1982 to 2010 while spending roughly $1.6 trillion more than Europeans,216 even 

though, according to the World Health Organization, Europeans have higher smoking rates.217,218 

Physicians are leaving their private practices because of rising costs and lower insurance 

reimbursement, and, for some, escaping the burden of dealing with insurers and paying for 

electronic health records is the greatest independence.219  Health systems offer them full-time 

employment in exchange for their practice's book of business.220  A study published in the Journal 

of Health Economics found that physicians’ prices increased on average by 14.1% after they 

became part of hospital systems.221  This arrangement is beneficial for large health corporations as 

they pursue increased market share, and they become free to contract with the insurer directly, 

making the effect of contracts difficult to scrutinize because negotiations are secret.222  2016 

marked the first year in which less than half of practicing physicians owned their own practice—

47.1%, and this was about 6% lower than in 2012.223   

Physicians driven out of their practices leave the community without even the lowest level of care 

traditionally available to patients. Private physician practices provide personalized care to patients, 

and they are the most cost-effective in terms of offering preventive care and chronic disease 

management as they are able to design and implement interventions to address individual patient 

needs. Physicians in their own practice are autonomous to implement clinical decisions based on 

clinical best practices and authoritative medical knowledge, independent of a facility’s business 

plans and business target metrics.  

A survey of physicians by the AMA found that 42% of respondents were burned out, and 15% 

admitted to experiencing either clinical or colloquial forms of depression.224  More than half of 
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physicians chose "too many bureaucratic tasks" as the leading cause of burnout.225  Others 

complained of spending too many hours at work, lack of respect, increased computerization of 

their practice and insufficient compensation as the top causes of burnout.226  In 2005, paperwork 

consumed one-third of physicians time;227 a recently published investigation in the Annals of 

Internal Medicine found that for every hour physicians were seeing patients, they were now 

spending nearly two additional hours on paperwork.228   

Four reasons have been cited for the increased requirements in paperwork:229  First, there are now 

so many people involved in a doctor's practice beyond the doctor himself or herself 

(administration, lawyers, insurance companies, etc.); second, doctors are not designing much of 

the paperwork and whoever is designing and requiring the paperwork has little clue on how to 

perform the work of a physician; third, hospitals and clinics are not investing in clerical help; and 

fourth, the system is not changing to accommodate doctors.   

A study on the effect of nurse understaffing and burnout on poor patient outcomes concluded that 
in hospitals with high patient-to-nurse ratios, surgical patients experience higher risk-adjusted 30-

day mortality and failure-to-rescue rates, and nurses are more likely to experience burnout and job 

dissatisfaction.230  The Agency for Healthcare Research and Quality (AHRQ) defines burnout as 

a syndrome characterized by emotional exhaustion that causes depersonalization and decreased 

personal accomplishment at work.231  Burned out clinicians become detached, which is presumed 

to result in poor interactions with patients and, therefore, poses a threat to patient safety.232   

Overlooking the working conditions of the healthcare workforce has been compared to the 

"phantom limb pain" of the Institute for Healthcare Improvement (IHI)'s Triple Aim to improve 

patient care quality, decreasing total cost of care and improving the experience of care for 

patients.233  The well-being of the healthcare workforce is essential for acting on and implementing 

the necessary changes for achieving the Triple Aim.234,235  The IHI’s triple Aim initiative seeks 

to:236  focus on individuals and family, redesign primary care services and structures, engage in 

population health management and perform cost-control and system integration and execution. 
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Colligan, MD; Ling Li, PhD; Mirela Prgomet, PhD; Sam Reynolds, MBA; Lindsey Goeders, MBA; Johanna Westbrook, PhD; 
Michael Tutty, PhD; George Blike, MD, Ann Intern Med. 2016;165(11):753-760. 
229 Doctors Wasting Over Two-Thirds of Their Time Doing Paperwork, Forbes, Sep 7, 2016, available at 
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The Triple Aim is a clinical approach to the nations' health; the ACA and CMS' value-based care 

starting in 2012 has led to a mere reallocation of wealth. 

“Patient safety” as a new discipline 237 is an invention of value-based care and a symptom of 

physician and nurses being spread too thin in the commercialization of medicine. Patient safety 

represents the foundation of the professions of medicine and nursing and it is embedded in the 

professions' authoritative knowledge, standards of care, standards of practice, codes of ethics and 

in the implementation of their work. The IOM's report, “To Err is Human”, was intended to 

increase awareness around more clinicians being needed to take care of patients and avoid 

preventable errors. Instead, after the ACA and CMS’s value-based care model, healthcare is more 

fragmented and unaffordable. Care will continue to become depersonalized as the staff becomes 

more disengaged from an increasingly fragmented and complex system.  

X. Conclusion: Reforming the U.S. healthcare system 

Americans have a right to timely medically necessary care and protection from wrongful death. 

The U.S. has a traditional model of care that works if payment for care is not administered in a  

for-profit manner or to generate revenue. Medically necessary healthcare services or products are 

for the purpose of preventing, diagnosing or treating an illness, injury, disease or its symptoms.238 

“Comparative effectiveness” research as proposed by the CBO,239 free of conflict of interest and 

not for the benefit of profit or revenue, could aid in identifying surgeries, procedures and 

technologies that have limited utility and are not cost-effective.240 Nonetheless, the medical 

necessity standard can already help determine surgeries, procedures and technologies that are non-

medically necessary or not superior to standard-traditional medical care. Separating medically 

necessary care from non-medically necessary care is not rationing, but rather a just and fair 

distribution of resources that protects patients from preventable disease, disability, injury and 

premature death.241 

There is no sense to continue “innovating” more expensive “treatments” for advanced diseases 

when patients do not have access to the basic early preventive care and early disease management 

of chronic conditions that halts the progression and “seemingly” inevitable need of such 

“innovation”. Even in the context of capitalism and consumer-driven markets, “consumers” cannot 

possibly be the party “demanding” more complex and expensive treatments if they were deprived 

of the basic treatments and care that will prevent such a “demand”. 

The UR and UM processes need to be free of conflict of interest, as well. URs and UMs must be 

efficient and cost-effective with clear, standardized, medically authoritative knowledge and 

clinical guidelines that are easy to understand and administered through already existing resources 

                                                           
237 What Exactly is Patient Safety?  Linda Emanuel, MD, PhD; Don Berwick, MD, MPP; James Conway, MS; John Combes, MD; 
Martin Hatlie, JD; Lucian Leape, MD; James Reason, PhD; Paul Schyve, MD; Charles Vincent, MPhil, PhD; Merrilyn Walton, PhD 
238 Statement of the American Medical Association to the Institute of Medicine's Committee on Determination of Essential 
Health Benefits January 14, 2011, available at http://www.nationalacademies.org/hmd/~/media/ 
8D03963CAEB24450947C1AEC0CAECD85.ashx 
239 https://www.cbo.gov/sites/default/files/110th-congress-2007-2008/reports/11-13-lt-health.pdf 

240 Breaking the Fever: A new Construct for Regulating Overtreatment, 48 U.C. Davis L. Rev. 1261 
241 U.S. Department of Health and Human Services, Office of Disease Prevention and Health Promotion, Healthy People 2020 
Framework, available at https://www.healthypeople.gov/sites/default/files/HP2020Framework.pdf 
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in the U.S. Department of Health and Human Services. These processes cannot be applied to 

challenge medical (clinical) knowledge and deny services to generate profit and revenue. URs’ 

and UM’s  clinical value are in ensuring quality of care, identify misuse of services and establish 

which providers have a pattern of wasteful use of resources along with determining patterns of 

deviations from medical and clinical standards of care and practice.  

 

While the traditional American model of care had room for improvement, as no system is entirely 

perfect, replacing it with a business model of care with known, traditionally “troublesome 

stakeholders” was a foreseeable mistake that will create a more fragmented and expensive system, 

and therefore leave many more patients, individuals and families at risk of injury and death. 

 

The health insurance industry should be held accountable under the laws in this country 
242,243,244,245 for causing the misdiagnosis, delayed treatment and even death of patients; their bad 

faith interference with prudent medical judgment also affects the data collected for prevention, 

treatment and cures of future generations. Knowingly denying insured patients medically 

necessary care that can lead to death becomes the direct cause of patients’ injuries and demise. A 

Medicare patient with an asthma exacerbation requires the same treatment and stabilization as a 

patient who has a commercial health insurance plan. Should the patient with a commercial plan 

be allowed to battle an asthma attack with home inhalers to avoid unaffordable hospital bills 

until he/she progresses to status asthmaticus and faces death?  

Unscrupulous hospital administrators should be made responsible for the damages they have 

caused communities and individuals with accounting, marketing and business principles that they 

should have known cannot be applied to healthcare as affordability to healthcare and services 

trumps profit and revenue.  In healthcare, utilization is intended to be a cost-control measure as 

well as a monitoring tool to improve patients’ outcomes and regulate unnecessary costs. Primary 

care providers, essential for the exercise of prudent clinical judgment for the prevention of illness 

and management of chronic conditions, are indispensable in the community.    

While the preamble to the Constitution of The United States is a precatory and non-binding 

provision,246 it establishes the faith of the common men and women in this country and their 

government:  in uncertain times, we will always find our way back to order, to enjoy life, liberty 

and the pursuit of happiness; and secure the blessings of liberty to ourselves and our posterity. 
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Exhibit 1 

 

Traditional Medicare247 248 

1. Members pay a monthly premium to the Centers for Medicare and Medicaid Services 

(CMS) whether or not they visit a doctor. CMS also receives funding from U.S. taxpayers. 

2. If members see a doctor, the doctor sends a copy of their medical report to CMS in order 

to be paid. 

3. CMS pays the doctor.  Traditional Medicare compensates doctors according to the 

procedures they perform — lab tests, scans, operations, etc. 

 
Medicare Advantage: 249 On the first of each month, the federal government pays $24 billion 

to administer Medicare Advantage and Medicare Part D plans.250 

1. Members also pay a monthly premium to CMS, and often a separate premium to a private 

insurance company. 

2. If members see a doctor, the doctor sends a copy of the medical report to the private insurer, 

who then pays the doctor. 

3. CMS pays the private insurer a base rate for each member.  If the private insurer tells CMS 

that the member requires treatment for certain conditions, CMS pays the insurer more. 

 

 
 

 

 

 

 

 

                                                           
247 The New York Times, UnitedHealth Overbilled Medicare by Billions, U.S. Says in Suit, May 19, 2017 
248 United States ex rel. Poehling v. United Health Grp., Inc., 2018 U.S. Dist. LEXIS 37418 
249 The New York Times, UnitedHealth Overbilled Medicare by Billions, U.S. Says in Suit, May 19, 2017 
250 Congressional Budget Office, Federal Debt and the Statutory Limit, November 2017, available at 
https://www.cbo.gov/system/files?file=115th-congress-2017-2018/reports/53336-debtlimit.pdf 

https://www.cbo.gov/system/files?file=115th-congress-2017-2018/reports/53336-debtlimit.pdf
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Exhibit 2: Letter to the Centers for Medicare and Medicaid (CMS) 1/2 
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Exhibit 2: Letter to the Centers for Medicare and Medicaid (CMS) 2/2 
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Exhibit 3: Letter to Office of the Inspector General (OIG) 
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Exhibit 4: Letter to Equal Employment Opportunity Commission (EEOC) 
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Exhibit 5: Diagnosis-Related Group (DRG) Summary for Medicare Inpatient Prospective 

Payment Hospitals, FY2014 251  1/2 

 

 

In N.Y. under the Medicare DRG Inpatient Prospective Payment for Hospitals, Medicare pays 

$6,976-$10,717 for a hospital stay to treat a patient for new onset atrial fibrillation, regardless of 

how long they remain in the hospital.  The insurance company wants the patient discharged and to 

keep as much, or possibly all, of the payment.  However, a premature discharge may put this patient 

at risk for developing a stroke.  This could have severe consequences and even risk of death from 

a stroke if the patient is not properly treated, or does not make it back to the hospital with the early 

onset of symptoms of an evolving stroke.   

The treatment for a patient that will receive thrombolytic therapy (clot-busting medicine) will cost 

Medicare $19,936-$23,194 in N.Y. and $33,757-$77,221 in California.  If the patient is outside 

the window of time to be treated with thrombolytic therapy, they are at risk of residual or 

permanent disability and even death. Patients with commercial plans are at greater risk of financial 

ruin than Medicare/Medicaid patients because commercial plans pay higher prices for procedures 

and treatments and may incur higher premiums, deductibles, cost-sharing co-payments and co-

insurance depending on the commercial health insurance plan.   

Hope lies in the price discrepancies shown in these tables among facilities. The exorbitant price 

differences between facilities tells us that we still have many hospitals operating for the primary 

purpose of serving the community while others are spending profligately. Medicare has come 

under fire for paying for a growing number of potentially cosmetic surgeries, expensive surgeries 

that have limited utility and a number of interventions that do not appear to be cost-effective.252 In 

addition, the DRG Summary for Medicare Inpatient Prospective Payment for Hospitals253  needs 

to further clarify Average Covered Charges, Average Total Payment and Average Medicare  

                                                           
251 DRG Summary for Medicare Inpatient Prospective Payment Hospitals, FY2014 @ https://www.cms.gov/Research-Statistics-
Data-and-Systems/Statistics-Trends-and-Reports/Medicare-Provider-Charge-Data/Inpatient2014.html 
252 Breaking the Fever: A New Construct for Regulating Overtreatment, 48 U.C. Davis L. Rev. 1261 
253 DRG Summary for Medicare Inpatient Prospective Payment Hospitals, FY2014, available at https://www.cms.gov/Research-
Statistics-Data-and-Systems/Statistics-Trends-and-Reports/Medicare-Provider-Charge-Data/Inpatient2014.html 
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Exhibit 5: Diagnosis-related Group (DRG) Summary for Medicare Inpatient Prospective 

Payment Hospitals, FY2014 254  2/2 

 

Payments.  For example, in the case of organ transplants, the question arises: do the charges and 

payments for Inpatient Prospective Payment include the charges for an organ procurement 

organization (OPO) to recover the organs? The average Medicare payment for a liver transplant is 

listed255 from $31,102.08 in Memphis, TN to $78,724.93 in Chicago, IL (price data only provided 

for four states); is that the price to transplant the liver with a separate charge for the OPO to recover 

it?  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
254 DRG Summary for Medicare Inpatient Prospective Payment Hospitals, FY2014 @ https://www.cms.gov/Research-Statistics-
Data-and-Systems/Statistics-Trends-and-Reports/Medicare-Provider-Charge-Data/Inpatient2014.html 
255 DRG Summary for Medicare Inpatient Prospective Payment Hospitals, FY2014 @ https://www.cms.gov/Research-Statistics-
Data-and-Systems/Statistics-Trends-and-Reports/Medicare-Provider-Charge-Data/Inpatient2014.html 
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Exhibit 6 
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Exhibit 7: Utilization Review for Medical Necessity for For-Profit Payer: Case Presentation  

                         

Summary of the minimally-to-know patient information required to determine if a patient that 

presents with new onset atrial fibrillation meets the criteria for in-patient admission: 68F, presented 

to ER with palpitations, dizziness.  EKG shows atrial fibrillation. Diagnosis:  New onset atrial 

fibrillation.  Admitted to telemetry to observe heart rhythm and start antiarrhythmic therapy.  

Under HIPAA, insurance companies are gaining access to electronic medical records, which is an 

excess of information, with patient data that the insurer does not need to know, and in contradiction 

with HIPPA’s own “minimum necessary” rule. 

Milliman Care Guidelines, Part of the Hearst Network:256        

ORG M-505 Atrial Fibrillation 22nd edition - Ambulatory to 1 day in-patient stay 

Admission is indicated for 1 or more of the following(1)(2)(3)(4)(5)(6)(7)(8)(9):    

Admission is indicated for one or more of the following:         

Initiation of antiarrhythmic drug therapy for patient at high risk of adverse effects as indicated by 

one or more of the following:           

Syncope:              

Heart failure (e.g., pulmonary edema with dyspnea, Tachypnea, or Hypoxemia) (15)  

Patient whose sinus rhythm has never been observed on ECG 

Hospitalization 

Optimal Recovery Course 1 day admission to the hospital and discharged the next day (day 2) 

Under the MCG guideline, this patient meets criteria.  A-1 means atrial fibrillation could be treated 

as ambulatory or with a one-day in-patient stay if patient meets criteria.  The guideline should 

not be used to override the treating physician's judgment.  However, this case should be approved 

for a one-day inpatient stay based on the guideline’s own admission criteria. In a DRG payment 

system, Medicare will pay a set price (see Exhibit 5) for the diagnosis regardless of how long the 

patient stays in the hospital. Insurance companies often deny in-patient stays for such patients by 

further adding their own language to the criteria, such as: "patient's vital signs are stable, they 

could be discharged." The case now has to go through the appeal process - that means time, lost 

productivity, misuse of resources and money.  If the patient is prematurely discharged and 

develops a stroke, the cost of care for a stroke (see Exhibit 5) is almost three-fold the cost of care 

for properly treating the patient for the initial atrial fibrillation. The patient is also at risk of dying.  

Diagnostic errors contribute to approximately 10% of patient deaths, and medical error reviews 

suggest they account for 6-17% of adverse events in hospitals; furthermore, diagnostic errors are 

the leading type of paid malpractice claims and are almost twice as likely to have resulted in the 

patient's death compared to other claims.257 Nonetheless, the case described here does not represent 

a diagnostic error, but rather a known, willful commission of wrong doing. 

 

                                                           
256 Milliman Care Guidelines, Part of the Hearst Network, ORG M-505 Atrial Fibrillation 22nd Edition  
257 Improving diagnosis in Health Care, Quality Chasm Series, Sept 2015, Institute of Medicine 
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Exhibit 8: MCG Criteria for In-Patient Admission 1/4 
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Exhibit 8: MCG Criteria for In-Patient Admission 2/4 
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Exhibit 8: MCG Criteria for In-Patient Admission 3/4 
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Exhibit 8: MCG Criteria for In-Patient Admission 4/4 

 

Note: Milliman Care Guidelines, Part of the Hearst Network 
 

Hearst Network has proprietary rights to the Milliman Care Guidelines and does not give 

copies to the public, even if a patient requests them to dispute their discharge, denial of 

care or denial of payment for services rendered. Only paid subscriber organizations and 

their staff have access to the guidelines. 
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Exhibit 9: Letter to Joint Commission on Accreditation of Healthcare Organizations   

                (JCAHO) 1/2 
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Exhibit 9: Letter to Joint Commission on Accreditation of Healthcare Organizations   

                (JCAHO) 2/2 
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Exhibit 10: Letter to Utilization Review Accreditation Commission (URAC) 
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EXHIBIT 11: New York State Charity Care Funds 2008 

 

 

Note: This report is not available at the original link where it was obtained - page currently “not 

found”. The above note is from the report. 

 

 

 


